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SEC PROPOSES MODIFIED OFFICER
CERTIFICATION RULE

By Curtis R. Hearn and Allison C. Bell

On August 2, 2002, the SEC issued a release announcing that its previ-
ously proposed rule that would require CEO and CFO certification of a com-
pany's 1934 Act periodic reports has been modified to conform to the specific
requirements for civil certification set forth in the Sarbanes Oxley Act of 2002.

The Act requires the SEC to adopt final rules on the civil certification
requirements no later than August 29, 2002. In its August 2nd release, the SEC
indicated that its final rule will require certification that conformsto the re-
quirements of the Act, which are somewhat different than those originaly pro-
posed by the SEC in June. (Click hereto link to our E*Zine regarding the
SEC' soriginal proposed officer certification rule.)

Specifically, under the SEC’s modified proposal, CEOs and CFOs will
be required to make a certification:

that the signing officers have reviewed the company's periodic report;

that, based on the officers knowledge, the periodic report does not mis-
state or omit a material fact, and that the financial statements and other
financial information included in the report fairly present, in al mate-
rial respects, the financial condition and results of operations of the

company,

that the signing officers are responsible for and have established and
examined the company’s internal controls to ensure that material infor-
mation relating to the company is made known to the signing officers;

that the signing officers have evaluated the effectiveness of the com-
pany’sinternal controls as of a date that is not more than 90 days from
the date of the report;

that the signing officers have disclosed to the company's auditors and
audit committee any significant deficiencies in the company's interna
controls and any fraud that involves management or other employees
who have a significant role in the company's internal controls; and

that the signing officers have disclosed whether or not there were any
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significant changes in the company's internal controls or other factors
that could significantly affect the internal controls.

It is not clear from the release, or from the Act, how the certification
would "accompany" a company's periodic report. The SEC's original proposed
rule would have required the certification to be included as part of the Form
10-Q itself. We expect that the final rule will clarify the manner by which the
certification is to be filed with the SEC.

While the foregoing certification requirements will replace the certifi-
cation requirements originally proposed by the SEC, the SEC is still proposing
to place additional requirements on public companies that are not specificaly
mandated by the Act. Specifically, these proposals would require companies
to institute procedures to ensure the timely collection and evaluation of infor-
mation potentially subject to disclosure in the periodic and current reports filed
under the 1934 Act. Currently, an SEC-registered company is only required to
establish and maintain systems of internal procedures and controls with respect
to its financial information. The SEC’s additional proposals would require
companies to implement adequate procedures for gathering all information, in
cluding nontfinancial information, required to be included in its periodic re-
ports.

If these proposals are adopted, companies would be required each year
to evaluate, under management's supervision, the effectiveness of procedures
relating to the development of information necessary to prepare its quarterly
and annual reports. While the SEC's proposed rule would not dictate particular
procedures for conducting the evaluation, the SEC has recommended that each
company create a committee with responsibility for considering the materiality
of the information and determining disclosure obligations on atimely basis.
The SEC has indicated that this committee should report to senior manage-
ment, and members of the committee could include the controller, general
counsel, principal risk management officer and chief investor relations officer.

Finally, if adopted, the SEC's proposed rule would also require the
board of directors, in addition to the CEO and CFO, to review the results of
the evaluation of the company's reporting procedures. However, as stated
above, only CEOs and CFOs would have to certify, in connection with the fil-
ing of the required report, that they have reviewed the results of the evaluation.
Companies would be required to retain these annual certification statements for
five years.

Comments on the modified proposed rule should be delivered to the
SEC no later than August 19, 2002.
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SEC PROPOSES RESEARCH
ANALYST CERTIFICATIONS

By Amos J. Oelking 111

On August 2, 2002, the SEC proposed Regulation AC which would re-
quire research analysts to make certain certifications in research reports and in
connection with public appearances. By requiring the certifications, the SEC
aims to "promote the integrity of research reports and investor confidence in
the research analyst's recommendations.”

Research Reports

Specifically, proposed Regulation AC would require broker-dealers to
include the following disclosures in their research reports:

certification by the research analyst that the views expressed in the re-
port "accurately reflect such research analyst's personal views' about
the subject security and issuer; and

acertification by the analyst as to whether any part of his compensation
was or will be, directly or indirectly, related to his specific recommen-
dation or views contained in the research report. If any part of the ana
lyst's compensation was or will be so related, disclosure of the source,
amount and purpose of the compensation would also be required, as
would a statement that such compensation may have influenced the
analyst's recommendation.

The SEC expects these certifications (or a page reference thereto) to be
included on the front page of the research report.

Public Appearances

Regulation AC would aso require broker-dealers to maintain records
with respect to public appearances by research analysts. Specifically, a broker-
dealer who publishes or circulates an analyst's research report would be re-
quired to "make arecord" within 30 days after each calendar quarter in which
the analyst made a public appearance during which he offered a specific rec-
ommendation or opinion concerning the security or issuer covered in the re-
search report. This record would be required to include:

awritten certification by the analyst that the views expressed
during the appearance "accurately reflected such research
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analyst's personal views" about the subject security and issuer; and

awritten certification by the analyst that no part of his compensation
was or will be, directly or indirectly, related to any specific recommen-
dations or views expressed in any public appearance.

If the analyst is unable to make these certifications, the broker-dealer
must obtain a written statement from the analyst that he is unable to provide
the certifications and the reasons therefor. Moreover, the broker-dealer must
also disclose in all research reports for the following 120 days that the analyst
did not comply with these certification requirements and the reasons therefor.

If adopted, Regulation AC would cover research reports and public ap-
pearances relating to both debt and equity securities and, thus, is broader than
current rules governing broker-dealers and research analysts. The SEC encour-
ages broker-dealers to consider voluntarily disclosing the certifications that
proposed Regulation AC would require.

Comments regarding proposed Regulation AC should be delivered to
the SEC no later than September 23, 2002.

* * * *

The certifications that proposed Regulation AC would require would
supplement the analyst rules approved by the SEC in May. These approved
rules, some of which are now effective, seek to address concerns regarding the
potential for conflicts of interest as aresult of the relationships between firms
investment banking and research departments. (Click hereto link to our
E* Zine regarding the analyst rules approved by the SEC.)

Please remember that these legal principles may change and vary widely in their application to specific
factual circumstances. You should consult with counsel about your individual circumstances. For further
information regarding these issues you may contact the head of our Corporate and Securities practice

group:

L. Richards McMillan, I1

Jones Walker

201 St. Charles Ave., 51st Fl.

New Orleans, LA 70170-5100

ph. 504.582.8188

email rmcmillan@joneswalker.com
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